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PROPOSED RULES

Note from the Codiféer: Thenoticespublished in thisSection of the NC Register include the text of proposed rules. The a
must accept comments on the proposed rule(s) for at least 60 days from the publication date, or until the public heeaiag,
date if speciéd in the notice by the agency. If the agency adopts a rule that differs substantially from a prior published
the agency must publish the text of the proposed different rule and accept comment on the proposed different rule.for g
Statutoryreference: G.S. 1506B1.2.

TITLE 02 i DEPARTMENT OF AGRIC ULTURE AND further queBons concerning the submission of objections to the
CONSUMER SERVICES Commission, please call a Commission staff attorney a#4319
3000

Notice is hereby given in accordance with G.S. 150B

21.3A(c)(2)g. that the Board of Agriculture intends to readopFiscal impact (check all that apply).

without substantive changes the rule cited as 02 NCAC 09G] State funds affeted

.2008. U] Environmental permitting of DOT affected
Analysis submitted to Board of Transportation

Pursuant to G.S. 150B12(c)(1), thetext of therule(s)proposed [ ] Local funds affected

for readopton without substantive changes are not required to bd_] Substantial economic impact $1,000,00Q
published. The text of the rules are available on the OAH websité:] Approved by OSBM
http://reports.oah.nc.us/ncac.asp. ] No fiscal note required by G.S. 15081.4

X No fiscal note required by G.S. 150821.3A(d)(2)
Link to agency website pursuant to G.S. 198-19.1(c):
http://www.ncagr.gov/AdministratiRules/ProposedRules/index CHAPTER 097 FOOD AND DRUG PROTECTION
.htm
SUBCHAPTER 09Gi MIL K AND MIL K PRODUCTS
Proposed Effective Date:January 1, 2017
SECTION .20007 GRADE A MILK SANITATION
Instructions on How to Demand a Public Hearing (must be
requested in writing within 15 days of noticejny person may 02 NCAC 09G .2008 SEVERABILITY (READOPTI ON
request apublic hearing on the proposed rules by submitting aWwITHOUT SUBSTANTIVE CHANGES)
request in writing no later than September 30, 2016 to Tina
Hlabse, Secretary, NC Board of Agriculture, 1001 Mail Service

Center, Raleigh, NC 27698001. TITLE 10A i DEPARTME NT OF HEALTH AND HUM AN
SERVICES

Reason for Proposed Action: This rule is beingadopted,

without substantive changes, as part of the Periodic Review angoticeis hereby given in accordance with G.S. 18082 that the
Expiration of Existing Rules processs. This rule is classified agedical Care Commission intends to adopt the rules cited as 10A
necessary with substantive public interest and is now beingCAC 13E .0101, .020.0208, .03010318, .04010404, .0501,
readopted. .0601, .0602, .07010703, .080410807 and .0901.

Comments may be Submitted to: Tina Hlabse,loOl Mall Link to agency Website pursuant to G.S. 150&91((:)
Service ~ Center, Raleigh, NC 2769001, email http://www2.ncdhhs.gov/dhsr/ruleactions.html
tina.hlabse@ncagr.gov

Proposed Effective Date:April 1, 2017
Comment period ends: November 14, 2016

Public Hearing:
Procedure for Subjecting a Proposed Rule to Legislative Date: November 2, 2016
Review: If an objection is not resolved prior to the adoption of theTime: 9:00 a.m.
rule, a person may also submit written objections to the Rulespcation: Dorothea Dix Campus, Brown Building, Room 104,
Review Commission after the adoption of the Rule. If the Rulego1 Biggs Drive, Raleigh, NC 27603
Review Commission receives writtand signeabjections after
the aloption of the Rulén accordance with G.S. 156B1.3(b2)  Reason for Proposed Action: The Department of Health and
from 10 or more persons clearly requesting review by thejuman Services was authorized to pilot an overnight respite
legislature and the Rules Review Commission approves the rulgsogram in facilities that offer Adult Daya®e with Session Law
the rule will become effective as provided in G.S. 1&1B3(b1). 2011-104. Subsequently, rules for this pilot program were
The Commissin will receive written objections until 5:00 p.m. established and Session Law 2@ 5extended the sunset date for
on the dayfollowing the day the Commission approves the rulehe rules to June 1, 2017. Session Law 2P45 provided for the
The Commission will receive those objections by mail, deliveryestablishment of licensure to adult day care adult day health
service, hand delivery, or facsimile transmission. If you have angacilities to offer overnight respite. This law also directed the N.C.
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Medical Care Commission to adopt rules governing the program 131D6, and 10ANCAC 06R, o adult day
and oversight of the program that will be accomplished through health services pursuant to 10CAC 06S, or
inspections by the Division of Health See/Regulation. The law both.
authorizes Division of Health Service Regulation to have the (2) "Overnight respite services" means the
authority to enforce the rules adopted by the N.C. Medical Care provision of 24hour supervision and personal
Commission. A nerefundable initial and nonrefundable annual care services to persoos a temporary basis
renewal licensure fee is charged as specifiedhe law in the for caregiver relief, not to exceed 14
proposed rules for these licensed facilities. The proposed rule consecutive days, or more than 60 total calendar
adoptions include the specified minimum requirements a facility days per individual participant in a 364y
must meet to receive licensure, the Division of Health Service period, and is provided by a program.
Regul ati onds aut hoordemepntadtienfand n s p e (@)t i d'Persenal dareé mefans tasks such as assistance
a facility's fee for licensure. The proposed rules are being adopted with bathing dressing, grooming, toileting,
to ensure the health and safety of overnight respite participants. eating, ambulation, transferring, and other
personal care needs.
Comments may be submitted to: Nadine Pfeiffer, 2701 Mail (4) "Participant" means the recipient of the
Service Center, Raleigh, NC 2762900, emalil overnight respite services.
DHSR.RulesCoordinator@dhhs.nc.gov (5) "Responsible party" means the caretaker with
primary dayto-day responsibility dr a

Comment period ends: November 14, 2016 participant.

(5) "Supervision" means to oversee, manage, and
Procedure for Subjecting a Proposed Rule to Legislative direct for the determination and provision of
Review: If an objection is not resolved prior to the adoption of the assistance to a participant.
rule, a person may also submit written objections to the Rules (6) "Accident” means an unexpected,
Review Commission after the adoption of the Rule. If the Rules unintentional, or irregular event that results in
Review Commission receives writtand signedbjections after injury or illness to aparticipant or suspected
the aloption of the Rulén accordance with G.S. 156R..3(b2) injury or illness to a participant.

from 10 or more persons clearly requesting review by the

legislature and the Rules Review Commission approves the rulauthority G.S. 131B5.1

the rule will become effective as provided in G.S. 121B3(b1).

The Commissin will receive written objections until 5:00 p.m. SECTION .02007 LICENSIN G
on the dayfollowing the day the Commission approves the rule.

The Commission will receive those objections by mail, delivery,
service, hand delivery, or facsimile transmission. If you have an&(l)?%l\\I/ICDAECOl\:;IIEEROI\%IOGlHTARFI)EP;\F(’:!}IS SFEORT/;A‘C:‘EISCENSE TO

further quetions concerning the submission of objections to the(a) Except as otherwise provided in Rule .0202 of Sigistion
Commission, please call a Commission staff attorney a#319 the Division of Health Service Regulation (DHSR) shall issue an

3000 overnight respite services license to any program that meets the
. . following requirements:

Fiscal ImSptg.E{:; gz?]z(;ka?]!:ag;:}japply). (1) _submission of an_initial license applicatiqn,
incorporated herein by reference including

subsequent amendments and editions, and may

be obtained online at

https://www.ncdhhs.gov/dhsr/acls/acforms.ht

ml at no cost that includes the following:

X

] Environmental permitting of DOT affected
Analysis submitted to Board of Transportation

] Local funds affected

] Substantial economic impac{ $1,000,000

X

[

Approved by OSBM

. . (A) applicant information;
No fiscal note required by G.S. 150R1.4 (B) ownership information:
. (9] operation information; and
CHAPTER 137 NC MEDI CAL CARE COMMISSION (D) capacity and sipe of services:
(2) payment of a nomefundable license fee as

SUBCHAPTER 13E7i LICENSING OF OVERNIGHT

RESPITE SERVICES required by G.S. 1318.1; and

(3) compliance with the provisions of G.S. 131D
6.1 and the Rules of this Subchapter.

(b) An application for a license to provide overnight respite
services kall not be reviewed or approved unless the applicant is
certified by the Division of Aging and Adult Services as an adult
day care program pursuant to G.S. 135.D

- (c) Following review of the initial license application, program
Department of Health and Human SerVlces’policies in accordance th Rule .0501 of this Subchapter, and the

Division of Aging and Adult Servicedo - — -
- - Construction Section's recommendation for use, sappgoval
provide adult day care services pursuant to G.S.

SECTION .0100- DEFINITIONS

10A NCAC 13E .0101 DEFINITIONS
The followingdefinitionsapply throughout this Subchapter:
(1) "Program” _means a facility certified by the

31:06 NORTH CAROLINA REGISTER SHHEEND, 2016
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visit shall be made by a consultant of the DHSR Adult Care

Licensure Section. The consultant shall report findings andOA NCAC 13E .02 CLOSING OF OVERNIGHT
recommendations to the Adult Cdrieensure Section following RESPITE SERVICES

the preapproval visit. The Adult Care Licensure Section shalllf a licensee plans to close its overnight respite services, the
notify, in writing, the Division of Aging and Adult Services and licensee shall provide written notification of the planned closing
the applicant of the decision to approve or deny a license tw the Division of Health Service Regulation, Adult Care
provide overnight respite services a part of the adult day care Licensure Section, @708 Mail Service Center, Raleigh, NC

program. 276992708; the Division of Aging and Adult Services at 2101
Mail Service Center, Raleigh, NC 2769901; the participants;
Authority G.S. 131B5.1 and their responsible party at least 30 days prior to the planned

closing. Written notificdbn shall include date of closing.

10A NCAC 13E .0202 PERSONS NOT ELIGIBLE FOR

OVERNIGHT RESPITE SERVICES LICENSES Authority G.S. 131B5.1.

A new license shall not be issued for an overnight respite services

program to an applicant who was tbener of an overnight 10A NCAC 13E.0206 DENIAL AND REVOCATIO N OF
respite services program in the following circumstances until: LICENSE

(1) for an applicant whose license was revoked, on¢a) The Division of Health Service Requlation shall deny any
year after the date of revocation; or licensure application upon the appli¢afailure to comply with
(2) for _an applicant whose admissions wereG.S. 131D36.1 and the Rules of this Subchapter.
suspended, six months after the suspenis (b) Denial by the Division shall be effected by mailing to the
lifted. applicant, by certified mail, a notice setting forth the particular
reasons for such denial.
AuthorityG.S. 131DB6.1 (c) A license may be reked by the Division in accordance with
G.S.131DB2.7 and G.S. 13148.1.
10A NCAC 13E .0203 THE LICENSE (d) When an overnight respite service provider receives a notice

(a) The license shall be posted in a prominent location, accessiliiérevocation, the administrator shall inform each participant and
to public view, within the overnight respite portion of the facility. his or her responsible party of the notice andbthsis on which

(b) The license shall be in effect for fifbnths from the date of the revocation was issued.

issuance unless revoked for cause or voluntarily or involuntarily

terminated. AuthorityG.S.131D-2.7; 131D6.1.

(c) The license is not transferable or assignable.

(d) The license shall be terminated when the program i$0A NCAC 13E.0207 SUSPENSION OF ADMISIONS

terminated. (a) The Division of Health Service Regulation may suspend the
admission of participants to overnight respite services when

Authority G.5131D-2.4; 131D6.1. warrantedunder the provisions of G.S. 134#D1 and G.S. 131D
2.7.

10A NCAC 13E.0204 RENEWAL OF LICENSE (b) The Division shall notify the overnight respite service licensee

(a) _The license shall be renewed annually, except as otherwibg certified mail of the decision to suspend admissions. Such
provided in Rule .0205 of this Section, if the licensee submits anotice will include:

application for renewal and the Department determines that the (1) the period of the suspension;

licensee compliewith the provisions of G.S. 131B.1 and the (2) factud allegations;

Rules of this Subchapter. When violations of licensure rules or (3) citation of statutes and rules alleged to be
statutes are documented and have not been corrected prior to violated; and

expiration of the license, the Department may approve an (4) notice of the licensee's right to a contested case
extension of a plan of comBon or may revoke the license for hearing regarding the suspension.

cause. (c) The suspension is effective on the date specified in the notice

(b) The license renewal application shall be sent to the applicaaf suspension. Thsuspension shall remain effective for the
by the Department at least 60 days prior to expiration of thperiod specified in the notice, or until the overnight respite service

license. demonstrates to the Division that conditions are no longer
(c) The license renewal application shall include the following: detrimental to the health and safety of the participants.
(1) apdicant information; (d) The overnight respitservice shall not admit any participants
(2) ownership information; during the effective period of the suspension.
(3) operation information; (e) Any action taken by the Division to revoke a license for
(4) capacity and scope of services; and overnight respite services shall be accompanied by a suspension
(5) invoice for the annual nonrefundable renewalof admissions. A suspension may be oedewithout the license
licensure fee in accordance with G.S. 131D being affected.
6.1(1).

Authority G.S131D-2.7;131D-6.1.
Authority G.S. 131B5.1.

31:06 NORTH CAROLINA REGISTER SHHEEND, 2016
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10ANCAC 13E .0208 APPEAL OF LICENSURE

ACTION 10ANCAC 13E .0302 CAPACITY

The licensee may appeal any decision of the Division to deny ¢a) Pursuant to G.S. 131®1(c)(8), the Division of Health
revoke a license or any decision to suspend admissions by makiggrvice Regulation shall not approve a capacity for an overnight

suchan appeal in accordance with G.S. 150B. respite services program of greater than six participants. For the
purposes of thiRule,"capacity means the maximum number of
Authority G.S. 131B5.1. participants that the overnight respite services program is licensed
to maintain at any given time.
SECTION .0300- PHYSICAL PLANT RULES (b) An overnight respite services program shall not exceed the
capacity shown on its license.
10A NCAC 13E 0301 SUBMISSION OF (c) Prior to an increase in capacity by adding rooms,iadter
INFORMATION TO THE D IVISION OF HEALTH rooms, or changing use of space, the overnight respite services
SERVICE REGULATION C ONSTRUCTION SECTION program shall submit a request for capacity increase and two

(a) Prior to operation, an applicafiir a license to provide building plans of each floor to the Construction Section. One plan
overnight respite services shall submit the following documentshall indicate the current use of rooms in the existiniding.
to the Division of Health ServiceRegulation (DHSR) The other plan shall indicate the proposed use of rooms in the

Construction Section: existing building and its addition, alteration, or change in use of
(1) an approval letter from the local zoning space.Foran addition to an existing building, the building plans
jurisdiction for the proposed location; shall also indicate how the addition will be tigdlo the existing
(2) if an existing structure, a photograph of eachbuilding and any proposed changes to the building structure.
side of the existing structure and at least one ofd) When the overnight respite services program increases its
each of the interior spaces; and capacity by the addition to or alteration of an existing building,
(3) a set of building plans of each floor level the entire overnight respite services progrdmallscomply with
indicating: the North Carolina Fire Prevention Code, which is incorporated
(A) the layout of all rooms; herein by reference, including all subsequent amendments and
(B) room dimensions (including closgts  editions. Copies of this code may be purchased from the
(@] door widths (exterior, bedroom, International Code Council online at
bathroom, and kitchen doors); http://www.iccsafe.ortStore/Pages/default.aspx at a cost of
(D) window sizes and window sill heights; eightyfive dollars ($85.00) or accessed electronically free of
(E) type of construction; and charge at

(F) the proposed participant bedroom http://codes.iccsafe.org/app/book/toc/2012/North_Carolina/Firefi
locations including the number of ndex.html.
occupants in each bedroom.
(b) The Constiction Section shall review the documents andAuthority G.S. 131B5.1.
notify the applicant by letter of changes that must be made to the
building to meet the standards establisirethis Section The  10A NCAC 13E .0303 DESIGN AND CONSTRUCTION
letter shall also contain a list of final documentation required fronfa) For the purposes of this Rule the following definitions apply:

the loal fire marshal, local building code official and county (1) "facility" means a building or portion of a
health department that shall be submitted upon completion of any building housing an overnight respite services
required changes to the building or completion of construction. program as defined in G.S. 1381(a);

(c) In order to maintain compliance with the standards established (2) "proposed facility means the newonstruction

in this Section any changes made during construction that were of a building for a facility, an addition or
not proposed during the document review required by Paragraph alteration to an existing building for a facility,
(b) of this Rule shall require the approval of the Construction or the change in use of a building for a facility.
Section. (3) "existing facility' means a currently licensed
(d) Upon receipt of the final documentation required by facility and a proposed facility that wile built
Paragraph (b) of this Rule, the Construction Section shall review according to building plans approved by the
the information and may either approve the overnight respite Construction Section for compliance with the
services program for construction based on documentation or standards established this Section, prior to
make an ossite visit. If an onsite visit is made, the Construction the effective date of this Rule; and

Section shall inspect the construction and shall notify the (4) "new facility’ means a proposed facility that
applicant by letter of any changes that must be made to the will be built accordig to building plans
construction. When the Construction Section determines that the approved by the Construction Section for
completed costruction is_in _compliance with the standards compliance with the standards established in
established irhis Section it shall notify theDivision of Health this Section on or after the effective date of this
Service Regulation Adult Care Licensure Sectiofh its Rule.

recommendation for use. (b) The physical plant requirements for each facility shall be

applied as follows:

Authority G.S. 131B5.1.
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PROPOSED RULES

(1) A new facility shall meet the standards shall meet the requirements of a new facility as indicated in
established ithis Section Subparagraplib)(1) of this Rule prior to being relicensed.
(2) An_existing facility shall meet the standards (i) Prior to commencement of construction or change in use of

established in _this Section that were in space, any program intending to offer overnight respite care

existence at the time of change in use of spaceservices that is planning new construction, an addition or

construction, addition, alteration, or repair. alteration taan existing building, or a change in use of space shall
(3) An_existing building converted from another submit building plans and other documents to the Construction

use that a program intends to use for anSection as specified in Rule .0301 of this Section.

overnight respite services program shall meef(j) If the building to be used for a facility is two or more stories

all_the requirements of a new facility as in height, itshall meet the following additional requirements:

indicated in Subparagraph (1) of this Paragraph. (1) construction shall not exceed the allowable area
(c) For a new facility, newconstruction or an addition or for _occupancy in the North Carolina State
alteration to an existing building shall meet the requirements of Building Code;
the North Carolina State Building Codes, which are incorporated (2) participants shall be housed on the level of the
herein by reference, including all subsequent amendments and principal exterior door as defined in Rule
editions. Copies of these codesymbe purchased from the .0312(c) of his Section; and
International Code Council online at (3) participantuse areas shall be located on the
http://www.iccsafe.org/Store/Pages/default.aspx at a cost of five level of the principal exterior door.
hundred twentyseven dollars @&27.00) or accessed (k) The basement and the attic shall not to be used for storage or
electronically free of charge at sleeping.

http://codes.iccsafe.org/North%20Carolinenht For an existing (I) The ceiling shall be at least seven and-bal feet fom the
facility, construction, addition, alteration, or repair shall meet thdloor.

requirements of the North Carolina State Building Codes in effedm) Elevation changes in the level of the floor are not permitted
at the time of construction, addition, alteration, or repair. in participantuse areas.

(d) A facility shall be constructedquipped, and maintained to (n) The door width shall be a minimum of two feet and six inches
comply with the standards establishiedhis Sectiorfor the total in _the kitchen, dining room, living room, bedrooms, and
number of participants indicated on its license. bathrooms.

(e) Rules containeth this Sectionare minimum requirements (0) Windows shll be operable and shall be maintained operable.
and are not intended to prohibit buildingssteyms, or operational For the purposes of thRule, "operablé meansa window that
conditions that exceed these minimum requirements. may be opened and shut to allow outdawmrventilation. To
(f)_The Construction Section may grant an equivalency to allownhibit participant elopement from any window, the window
an alternate design or functional variation from the requirementpening may be restriaddo a sixinch opening.

of the Rulescontainedin this Section For the purpses of this (p) Before starting any construction or alterations, the overnight
Rule, an "equivalency is a Construction Section approved respite services program shall consult with the local building code
alternate design and functional variation to a Rule requirememnifficial for information on required permits and construction
that meets the intent of the Rule requirement, but does not reduaguirements.

the safety and operational effectiveness of the faakesign and (q) The facility shall comply with the sanitation rules of the North
layout. If granted, the equivalency shall apply to a specificCarolina Division of Public Health, Environmental Health
facility. If the following occurs, grogram shall be granted an Services Section, which are incorporated herein by reference,

equivalency: including subsequent amendments and editions. "Rles
(1) the overnight respite services program submitsGoverning the Sanitation of Residential Care Facilified5A
a__written equivalency request to the NCAC 18A .1600 are available for inspection at the North
ConstructiorSection indicating: Carolina Department of Health and Human Services, Division of
(A) the Rule requirement, which will not Public Health, Environmental Health Services Section, 5605 Six
be met; Forks Road, Raleigh, &dth Carolina 27509. Copies may be
(B) the justification for the equivalency; obtained from the Environmental Health Services Section, 1632
and Mail Service Center, Ralelig NC 276991632 at no cost or can
(C) how the proposed equivalency meetsbe accessed electronically free of charge at
the intent of the corresponding Rule http://ehs.ncpublichealth.com/docs/rules/294396500.pdf.
requirement; (r) __The facility shall have the following inspection reports
(2) the  Construction _Section _reviews the available for review upon request by the Construction Section:
equivalery request; and (1) a current sanitation inspection report from the
(3) the program receives a written approval of the county health department; and
equivalency from the Construction Sectio